In the United States Court of Federal Claims

Nos. 88-494T and 89-262T

(Filed April 13, 2000)
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Peter H. Window, Washington, D.C., with whom was Biruta P. Kelly, for plaintiff.

Suart J. Bassin, Washington, D.C., with whom were James A. Bruton, Acting
Assistant Attorney General, Mildred L. Seidman and David Gustafson, United States
Department of Justice, Tax Division, for defendant.

OPINION

SMITH, Chief Judge

This case is before the court on defendant’s motion for partial summary
judgment and plaintiff's cross-motion for summary judgment. In Travelersins. Co.
v. United Sates, 25 Cl. Ct. 141 (1992), this court found that corporate prepayment
chargesfor 1974 through 1978 qualified for capital gainstreatment pursuant to former
section 1232 of the Internal Revenue Code (IRC) of 1954. After this decision and
after the parties had begun discovery, plaintiff filed amotioninlimine. Thismotion
requested that the court rule in advance of trial on the admissibility of five
memorandaprepared by Travelers tax department asan exceptionto the hearsay rule.
See Fed. R. Evid. 803(6). The government objected to this motion. It also filed a
motion for partial summary judgment, contending that plaintiff would not be able to
meet its burden of proof that the prepayment charges for corporate real estate
mortgages satisfied the requirements of section 1232, and therefore was not entitled



to capital gains treatment. Plaintiff filed a cross-motion for summary judgment,
contending that it had met its burden of proof that the amounts of all prepayment
charges, which the government disallowed as capital gain, satisfied the criteria for
treatment as long-term capital gains pursuant to sections 1222 and 1232.\1

The court has already ruled that the memoranda at issue in plaintiff’s Motion
in Limine are admissible. This opinion expands upon the court's reasons for that
ruling. As aresult of the existing ruling and for the additional reasons set forth
below, the court denies defendant's motion for summary judgment, denies plaintiff's
motion for summary judgment as to the corporate notes and loans as premature, and
grants plaintiff's motion for summary judgment as to the corporate mortgage loans.

FACTS

Plaintiff is a life insurance company incorporated under the laws of
Connecticut. During the tax years in question, plaintiff regularly made loans to
corporate borrowers. These notes could be retired prior to maturity by the payment
of the principle, accrued interest and a prepayment charge. In this court's prior
opinion, Travelers Ins. Co. v. United Sates, 25 Cl. Ct. 141, 146 (1992), the court
found that such prepayment chargeswereeligiblefor treatment as capital gainsunder
IRC §1232.\2

For acorporate obligation to qualify for capital gainstreatment under section
1232, it must meet three requirements. The obligation must be: 1) issued by a
corporation; 2) issued after December 31, 1954; and 3) held for more than one year.
Defendant has engaged in discovery in an effort to determine whether plaintiff’s
prepayment premiums satisfy the requirements of section 1232. According to
plaintiff, defendant is willing to concede the issue with respect to certain notes
because plaintiff hasbeen ableto provide copies of the debt instrumentsto defendant.
However, because plaintiff is unable to locate copies of the debt instruments with
respect to real estate mortgages, defendant refuses to concede these figures.

\1These cross-motions for summary judgment address only the
“prepayment premium” portion of plaintiff’s complaint. The court has
dealt with the “foreign tax credit” and “foreign currency translation”
issues in plaintiffs complaint previously.

\2As noted in the prior opinion, this provision of the Internal
Revenue Code is ho longer
in effect. Section 1232 was amended several timesand ultimately repeal ed
by § 42(a)(2) of the Tax Reform Act of 1984.
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Defendant believes that plaintiff cannot meet its burden of proving that these notes
satisfy the requirements of section 1232.

Inlight of defendant's position, plaintiff filed the above referenced Motionin
Limine. Its motion seeks aruling, in advance of trial, that five internal memoranda
prepared by the tax department of Travel erswere admissible pursuant to Rule 803(6)
of the Federa Rules of Evidence, commonly known as the “business records
exception” to the hearsay rule.

Defendant objected to plaintiff’s motion on the groundsthat plaintiff had not
supplied a sufficient evidentiary foundation for admission of the memoranda.
Defendant al so contended that several other evidentiary rules, including Federa Rule
of Evidence 1006, commonly known as the “best evidence rule,” prevented the
introduction of the memorandain evidence. In addition, defendant filed amotion for
partial summary judgment, asserting that even if the memoranda are admissible,
plaintiff had failed to meet its burden of proof to establish each element of its case.
Plaintiff has responded by filing its own cross-motion for summary judgment,
contending it has established every element of its case, and that there is no genuine
issue of material fact regarding any of the corporate prepayment premiums at issue.

DISCUSSION
I. PLAINTIFFSMOTION IN LIMINE

Plaintiff has requested that the court find five internal memoranda to be
admissible in advance of trial. During each of the five years at issue, plaintiff’'s
Corporate Tax Department used these forms to request from Travelers' Investment
Accounting Division the amount of prepayment chargesreceived during the calendar
year in connection with loans made to corporations subsequent to January 1, 1955.
The comptroller’s office of the Investment Accounting Division completed the
memoranda using amounts from its records. Along with its Motion in Limine,
plaintiff submitted affidavits from several supervisory employees of Travelers,
including supervisory employeesof both the Investment Accounting Divisionand the
Corporate Tax Department.

Plaintiff contends these memoranda are admissible under Fed. R. Evid.
803(6), the so-called “business record exception” to the hearsay rule. Rule 803(6)
states in pertinent part:

A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, opinions, or diagnoses, made at or near the time by, or from information
transmitted by, a person with knowledge, if kept in the course of a regularly



conducted business activity, and if it wasthe regular practice of that businessactivity
to make the memorandum, report, record, or data compilation, all as shown by the
testimony of the custodian or other qualified witness, unless the source of the
information or the method or circumstances of preparation indicate lack of
trustworthiness.

Fed. R. Evid. 803(6).

Plaintiff contendsthat thememorandain question, based ontheaccompanying
affidavits, satisfy every requirement of Rule 803(6). The memorandawere prepared
contemporaneously with the closing of plaintiff’ sbooksat theend of each year. They
were prepared by a person within the department with knowledge, in the regular
course of business activity, and it was plaintiff's regular practice to prepare the
memoranda. Moreover, there are no indiciathat the memoranda are not trustworthy.
Infact, given the vigorousregulation of theinsuranceindustry, the oppositeinference
can be drawn.

Defendant makes two principal arguments against the admissibility of the
memoranda pursuant to Rule 803(6). Generally, according to defendant, courts have
focused their analysis on the admissibility of documents under the business records
exception by looking at two factors: 1) general indiciaregarding the trustworthiness
of the document; and 2) the evidentiary foundation required by Rule 803(6).
Defendant next contends that the memoranda have neither the indicia of
trustworthiness nor the evidentiary foundation to sustain a Rule 803(6) exception to
the hearsay rule.

Asapreliminary matter, it should be noted that defendant'sargument confuses
the analysisthe court needsto undertakein order to determinethe admissibility of the
memoranda. Defendant's “indicium of trustworthiness’ is not a separate prong that
a party need prove to make a business record admissible. Such an analysis
mischaracterizesthe purposeof the Rule. Rather, the requirementsof Rule803(6) are
the*indiciaof trustworthiness’ necessary to allow otherwiseinadmissible hearsay to
be admitted. Of course, the Rule does recognize that such documents may still be
inadmissible if “the sources of information or the method or circumstances of
preparation indicate lack of trustworthiness.” It does not require, as defendant
suggests, the presentation of affirmative indicia of trustworthiness other than those
explicitly required by the Rule. If those are met, the burden of presenting evidence
shiftsto the party opposing admission to show indiciaof alack of trustworthiness.

The court's inquiry should then be sequenced as follows. 1) Does the
document meet the affirmative requirements of the Rule; and, if so 2) Does any
evidence show the “source of the information” or the “method or circumstance of
preparation” of the memorandaindicates alack of trustworthiness.



Fromtheaffidavitsof thefour Travelersemployees, it appearsclear that these
memoranda meet two crucial prongs of Rule 803(6): they were made in the regular
course of business activity, and the records were regularly kept by the business. The
documents were regularly prepared and relied upon each tax year by Travelersin
computing its federal income tax. Late each relevant tax year, Travelers Corporate
Tax Division sent the memorandato the Investment Accounting Division requesting
the amount of prepayment penalties received during that calendar year in connection
with corporate loans made after January 1, 1955. The Investment Accounting
Division then calcul ated the amount, reported it on the memorandum and sent it back
to the Corporate Tax Division, which relied upon these documents in preparing its
federal income tax returns.

Defendant contends the memorandafail to meet the affirmative requirements
of the Rule for two reasons: 1) none of the affiants relied upon by plaintiff in its
motion havetherequisite® personal knowledge;” and 2) plaintiff hasfailedto provide
a sufficient evidentiary foundation for admission of the documents. Neither of
defendant's arguments has merit. The affidavits of Mr. Robert Stange and Mr.
William Morgan, each of whom supervised the creation of records within the
Investment Accounting Division during the yearsin question, indicate the purpose of
the memoranda and detail the method of preparation by their division. Defendant
correctly makes the point that mere assertions of personal knowledge are by
themselves insufficient indicators of whether personal knowledge existed. Instead,
the affiant must show that he had personal knowledge of the circumstances under
which the document was prepared. Here, the affidavits of Mr. Stange and Mr.
M organ demonstrate quite clearly that both men had therequisite personal knowledge
of the circumstances under which the documents were prepared.

Defendant's concern about inadequate foundation isnot borne out by acareful
examination of the affidavits. The affidavits establish the necessary affirmative
requirements of Rule 803(6). The memorandawere madein the course of “regularly
conducted business activity.” The affidavits show that annual tax preparation and
coordination between the corporate tax and investment accounting divisions were
regular activities of Travelers. The memoranda were made by “persons with
knowledge.” The Stange and Morgan affidavits state that the documents were
prepared based on computer printouts by employees of the departments they
supervised. It wasthe “regular practice” of Travelersto draft the memoranda. The
affidavitsdemonstrate that these memorandawere done annually by the corporate tax
and investment accounting divisions to aid in preparation of federal tax returns.
Finally, all of the above was shown by a“custodian or other qualified witness.” Mr.
Shannon is the custodian of these records for Travelers, and Mr. Stange and Mr.
Morgan, as discussed above, constitute qualified witnesses.



The court must now determine whether notwithstanding the fact that the
memoranda meet the affirmative requirements of Rule 803(6), the “sources of
information or the method or circumstances of preparation” of the memoranda
“indicatelack of trustworthiness.” Defendant pointsto threethingsin suggesting the
memoranda are untrustworthy: 1) although the memoranda purport to cover all
prepayment charges received from “loans,” they only cover, by plaintiff'sadmission,
those received from mortgages and not those received from corporate notes and
bonds; 2) the memorandado not indicate whether the obligations were held for more
than one year asrequired by section 1232(a)(2); and 3) plaintiff concedesthat similar
memoranda for prior tax years not at issue in this dispute have contained errors,
suggesting that the memorandain question contain similar errors.

Thefirst two of defendant's examples--the fact that the memorandaonly refer
to loan obligations generally and that they do not specify the holding period of the
loans--have absolutely nothing to do with the trustworthiness of the memoranda.
Rather, these issues go to the probative value of the memoranda and the weight that
thetrier of fact will ultimately assign to them. The fact that these memoranda do not
prove each and every element of plaintiff's case does not make them untrustworthy.
It means instead that plaintiff will have to provide more evidence than just the
memoranda in order to prevail.

Similarly, defendant's concern about the trustworthiness of these memoranda,
based on small errorsin the data contained within memoranda from tax years not at
issue here, merely goes to the weight to be accorded these memoranda. The record
indicatesthat these memorandawereareliableindicator of theamount of prepayment
charges collected in a given tax year. The fact that there are small errors in the
memoranda not at issue does not undercut the fact that these documents wererelied
upon by Travelersin its tax preparation. Moreover, there is no indication that “the
source of information or the method or circumstances of preparation,” the two areas
in which Rule 803(6) specifically requires inquiry, are untrustworthy. At best, the
minor discrepanciesinthe memorandafrom earlier tax years suggest the memoranda
should be accorded dlightly less probative value by the court.

Defendant also asserts the documents should be considered untrustworthy
because, given Travelers opinion at the time that this income should be treated as
capital gain rather than taxable investment income, Travelers would have had an
incentive to over report its capital asset income. |If anything, the reliance of the
taxpayer--and, apparently, the IRS during an audit--on these memoranda for tax
preparation and examination purposes strongly suggests the opposite inference: the
memoranda are trustworthy.

Even if the memoranda are admissible pursuant to Rule 803(6), defendant
argues that two other evidentiary rules prevent the memoranda from being admitted



in evidence. Defendant contends that Federa Rule of Evidence 1002, the “best
evidencerule,” and Rule 1006, the“ summary evidencerule,” both mandateexcluding
the memoranda. The court will address each in turn.

Rule 1002 requires that “to prove the content of a writing, . . . the origina
writing.. . .isrequired . . ..” Defendant contends plaintiff isattempting to prove the
contents of the memoranda, and the memoranda are not the best evidence of the
amount of prepayment charges that should be treated as capita gains. Rather,
according to defendant, the underlying corporate obligations are the best evidence to
indicate whether the requirements of section 1232 have been met. Plaintiff counters
that the facts it is intending to use the memoranda to prove, namely that the notes
were corporate and were issued after 1954, are facts that are independent of the
writings, and are hence admissible.

Plaintiff is correct that Rule 1002 does not render these documents
inadmissible. Theruleisdesigned to prevent the introduction of evidence designed
to prove the terms of the document, where often small changes in words may be of
significance. See4 John Henry Wigmore, Evidencein Trialsat Common Law § 1242
at 574 (JamesH. Chadbournrev,, Little, Brown and Co. 1972). It does not, however,
prevent the introduction in evidence of facts about the document, or facts that exist
independently of the document that are not given legal consequence by the terms of
the document. Here, the two contentions for which plaintiff wishes to use the
memoranda are facts about the mortgage notes and factsthat exist independent of the
obligationsthemselves. The corporate nature of the mortgage notes does not depend
on the terms of the notes; it isafact independent of the mortgage notes. The date of
issuance of the mortgage notes is afact independent of the notes as well.

It bears mentioning that defendant may be correct that, colloquially speaking,
the memorandamight not bethe“best evidence” that plaintiff could produceto make
itscase. Obviously, as plaintiff would no doubt be willing to admit, it would prefer
to be ableto offer the mortgage obligationsthemsel ves asevidence. However, “best”
for purposes of the Rule does not mean, as defendant suggests, the strongest or most
probative evidence on any given point. It relates only to situations where the terms
themselves have legal significance. This is not the case with the memoranda,
however, and plaintiff is entitled to present other documentary and testimonial
evidence, including the memoranda, to make its case.

Defendant’ sreliance on Rule 1006 issimilarly misplaced. Rule 1006 allows
for the introduction of summaries of “voluminous writings’ if they cannot be
“conveniently” presented in court, provided the originals are available for
examination. The Ruleis not applicable because plaintiff isnot trying to introduce
in evidence the contents of the mortgage notes by using the summaries as convenient



surrogates. Rather, plaintiff is attempting to use the memoranda to demonstrate
certain relevant facts about the notes.

Because the memoranda meet the standards of reliability set forth in Rule
806(b) and possess no indicia of unreliability, the court deems the memoranda
admissible and will consider them as part of the record for purposes of the parties
cross-motions for summary judgment.

[I. MOTIONS FOR SUMMARY JUDGMENT
A. Standard of Review

Summary disposition is appropriate where there are no genuine disputesasto
any material fact. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986). A
dispute over a“material fact” isonethat “might affect the outcome of the suit under
the governing law[,]” and “summary judgment will not lie if the dispute about a
material fact is‘genuine,” that is, if the evidence is such that areasonablejury could
return averdict for the nonmoving party.” 1d. at 248. With regard to the summary
judgment motion, “the burden is not on the movant to produce evidence showing the
absence of agenuineissue of material fact.” SweatsFashionsInc. v. Pannill Knitting
Company, Inc., 833 F.2d 1560, 1562 (Fed. Cir. 1987), citing Celotex Corp. v. Catrett,
477 U.S. 317 (1986). Rather, asthe Supreme Court has stated:

the plain language of Rule 56(c) mandates the entry of summary judgment, after
adequate time for discovery and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an element essential to that party’s
case, and on which that party will bear the burden of proof at trial.

Celotex, 477 U.S. at 322.
B. Defendant's Motion for Summary Judgment

Defendant arguesthat, even if the memoranda are admissible asthe court has
ruled, defendant is still entitled to summary judgment regarding the corporate
mortgage notes. Asthe party seeking arefund, Travelers bearsthe burden of proving
each and every element of its case. Thus, to receive capital asset treatment, plaintiff
must show that the obligations were: 1) issued by corporations; 2) issued after
December 31, 1954; and 3) held for more than one year. Defendant argues that the
only evidence plaintiff has offered to meet its burden are the memoranda. Defendant
contends these memoranda are so unreliable as to fail to raise a genuine issue under
the Celotex standard, because based only on the memoranda, plaintiff cannot make
a“showing sufficient to establish the existence of an element essential to that party's



case, and on which that party will bear the burden of proof at trial.” Celotex, 477 U.S.
at 322.

Plaintiff countersthat the memoranda, in addition to other evidence provided
initscross-motionfor summary judgment, are sufficient not only to defeat defendant’s
motion but to grant Travelers summary judgment as to the corporate mortgages.
Moreover, plaintiff also asksfor summary judgment asto the two other categories of
notes at issue that were not part of defendant's motion: those relating to corporate
notes and corporate bonds.

Defendant argues that the note prepayments are not properly before the court
because the record on the pending motions contains no evidence establishing that
these obligationsrel ateto prepaymentsdescribed in section 1232(a)(2). Nonetheless,
defendant acknowledges that it has verified that the notes relate to such obligations
and that final judgment should reflect such arecharacterization to capital gainincome.
Asto the corporate bonds, defendant argues that, because the corporate bonds were
the subject of a motion by plaintiff to amend the complaint that was still pending
when plaintiff filed itsmotion for summary judgment, it isprematureto raisetheissue
at thispoint intime. The court has subsequently granted plaintiff's motion to amend
its complaint to include the corporate bonds.

The court agrees with defendant that entry of summary judgment is
inappropriate at thistime for these two categories of notes, although the court isalso
at alossto understand why the parties have spent substantial time arguing over what
isatruly technical dispute that has nothing to do with the merits of plaintiff's claim.
Defendant has verified that the corporate bonds should be given capital gains
treatment; the dispute involving the corporate bonds centers on whether they are part
of thisdispute at thistime. Because the court has granted plaintiff's motion to amend
its complaint, defendant should be ableto verify this portion of plaintiff's complaint.
Thus, a more efficient course of action would be for the parties to arrive at a
stipulation asto the amount of plaintiff'sincomethat is entitled to recharacterization
as capital gainsin these two categories of notes.

The remaining question for the court--and the central issue involved in this
portion of the dispute--is whether either party is entitled to summary judgment asto
the corporate mortgage notes. Defendant contends that, even if the memoranda are
technically admissible, plaintiff has failed to make the requisite showing that it can
prove each and every element of its case, and therefore defendant is entitled to
summary judgment under the Celotex standard. Plaintiff asserts that the evidence it
has submitted to the court is not only sufficient to withstand defendant's motion but
also proves each and every element plaintiff is required to prove. Thus, because
defendant'smotionisreally based on an assertion of insufficient evidence rather than



the existence of a genuine issue of material fact, plaintiff contendsit is entitled to
summary judgment regarding the mortgage notes.

Defendant's argument for summary judgment is thus similar to its argument
against admissibility of the memoranda. Defendant first argues the memoranda are
inadmissible. Second, even if “technically” admissible, defendant contends they are
so unreliableasto beworthlessasevidence. Asdiscussed above, thebusinessrecords
exception to the hearsay ruleis designed to permit only the introduction of generally
reliable evidence. Defendant's recitation of the general unreliability of the
memoranda is merely a recitation of its argument against admissibility, and is
similarly unpersuasive.

C. Paintiff’s Motion for Summary Judgment

In order to prevail on summary judgment, plaintiff must prove by a
preponderance of the evidence each of thethree elementslisted in section 1232(a)(2).
Plaintiff must show that: 1) the obligations wereissued to corporations; 2) they were
issued after December 31, 1954; and 3) they were held for more than one year.
Defendant asserts that plaintiff cannot make the required showing regarding any of
thesethree elements. Plaintiff contendsthat the record showsit has met each element
of section 1232(a)(2). Other than the issue of the admissibility of the memoranda,
which has already been resolved, the motionsfor summary judgment do not hinge on
whether there is a genuine issue of material fact, but rather on whether plaintiff has
submitted enough essentially undisputed evidence to prove the three required
elements. The court will examine the proof offered for each element in turn.

Each memorandum includes the following directions from Travelers tax
department to the Investment Accounting Division:

For Federa Income Tax purposes, please provide us with the prepayment
penaltiesreceived during the calendar year in connection with loans made to
corporations subsequent to January 1, 1955. (App. A to Cross-Mot. for
Partial Summ. J. and Opp’'n of Pl. to Mot. of the United States for Partial
Summ. J. at A-280) (emphasis added).

The language of the memoranda clearly and unambiguously shows that the
amounts reported meet two of the three prongs of section 1232(a)(2): the obligations
were issued to corporations and they were issued after December 31, 1954. In
addition to thearguments made by defendant regarding the general unreliability of the
memoranda, which were reviewed in the discussion of plaintiff's motion in limine,
defendant makes two additional argumentswhy, notwithstanding this clear language
of the memoranda, the memoranda are unreliable.
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First, defendant notes that, for 1972 and 1973, the only years in which the
accuracy of the memoranda has been compared to the underlying documentation,
severa obligations have been included on the memoranda that do not meet the
criterion of section 1232(a)(2). It appearsthat in both years several obligationswere
included in the totals, which in fact had not been issued to corporations. For both
years, however, it is uncontested that 96% of obligations reported on these
memoranda were accurately reported as corporate obligations. Defendant contends
these errorsin the memoranda demonstrate the procedures Travel ersimplemented to
ensure the accuracy of the memoranda were not effective, and hence the memoranda
arenot reliable.

Although defendant assertsthat thesmall errorsin the memoranda, fromyears
not at issue in this case, demonstrate the unreliability of the memoranda, the court
believesthe oppositeinference should bedrawn. Indeed, thefact that the memoranda
from prior years are so accurate and contain very minor errors is strongly probative
of the accuracy and reliability of the memoranda. If anything, this buttresses
plaintiff's contention that the memoranda are admissible under the business records
exception. The 1972 and 1973 memorandainform the court that, in those years, the
memorandawerevery accurateand Travel ersapparently did have proceduresin place
in both their tax department and in the Investment Accounting Division to ensurethe
accuracy of the memoranda. Beyond being probative of the general accuracy of the
memoranda, thecomparisonsfor theyears1972 and 1973tell usnothing further about
the memoranda from later years that are at issue in this case.

Defendant also contends that the memoranda are unreliable and hence not
probative because they are ambiguous. Defendant notes that the memoranda
requested theamount paid in prepayment penaltiesfor “loans’ and did not specify that
these were mortgages, rather than other types of loans or bonds. According to
defendant, dueto thisapparent ambiguity, thereisnoway of knowingif Travelersand
the IRS auditor viewed the term “loans’ in the same way within the memoranda.
Defendant asserts, therefore, that this ambiguity makes them unreliable.

Defendant's argument is without merit. Taken alone, the use of the term
“loans’ may be ambiguous and may lead to varying interpretations that could create
a genuine issue of materia fact. When the memoranda are read in their entirety,
however, there isno ambiguity, and it is clear that the memoranda refer to mortgage
prepayment penalties. Although the request does refer to the term “loans,” the
heading of the request is “Subject: Mortgage Loan Prepayment Penalties.” It is
inconceivabl e that any person reading the memoranda could come to any conclusion
other than that the memoranda refer to mortgage loans made to corporations after
December 31, 1954.
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Thusdisposing of defendant's objections, which do not rai se credible genuine
issuesof material fact, the court isleft with the memorandathemsel ves, which clearly
statethat they reflect the prepayment premiumsreceived on corporate mortgage notes
made after December 31, 1954. Other than general arguments against the reliability
of the memoranda, defendant has offered no other evidence that would create a
genuine issue of material fact regarding these two elements. Further, plaintiff has
offered the affidavits of Messrs. Stange and Morgan, who oversaw the preparation of
the memoranda during the years in question. These affidavits underscore the
measures taken by Travelers to insure that the memoranda reliably and accurately
reported the information requested. These affidavits, together with the memoranda,
convincethecourt that plaintiff hasmet its burden regarding two of thethreeelements
of section 1232(a)(2).

In order to receive capital gains treatment for the prepayment premiums at
issue, plaintiff needsto provethethird prong of section 1232(a)(2): that the mortgage
noteswere held for more than one year. The memoranda do not indicate whether the
underlying mortgage loans, which are the subject of the memoranda, have been held
for more than one year. Plaintiff, however, has provided the affidavit of Robert
Stange, who served as Assistant Comptroller of the Investment Accounting Division
from 1970-75, in support of its contention that the obligations were held for more
than oneyear. Mr. Stange statesin his affidavit that it isvery unlikely anyone would
prepay a mortgage held for less than one year during this period:

Receipt of a prepayment penalty on a corporate mortgage within one year, in my
experience, would be an unusual occurrence. A significant drop in interest rates
would have to occur between 1973 to 1974, 1974 to 1975, 1975 to 1976, 1976 to
1977, and 1977 to 1978 in order for aprepayment to have been financially beneficial
to the mortgagor. Transaction costs to the borrower would also have to be
considered. During the period 1973 to 1978, mortgage rates from year to year were
steadily rising, making prepayment unlikely from afinancia standpoint.

App. A to Cross-Mot. for Partial Summ. J. and Opp’'n of PI. to Mot. of the United
States for Partial Summ. J. at A-278.

Defendant doesnot challengetheaccuracy of thisstatement, only itsrelevance
toward proving that the obligations were held for more than one year. According to
defendant, Mr. Stange’ sstatement only tellsusthat therewerefinancial disincentives
during this period for debtors to prepay mortgages within one year. However, so
defendant’ s argument goes, it does not tell us if the obligations were indeed paid
within one year, despite the disincentives. Aside from this characterization of Mr.
Stange' s statement, defendant offers no suggestion that there is a genuine issue of
material fact regarding thisissue, only that plaintiff has failed to meet its burden of
proof.
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Thecourt doesnot find defendant’ scharacterization of Mr. Stange’ sstatement
to be accurate. Mr. Sange's statement is indeed highly probative of whether the
corporate mortgage notes in question were held for more than one year. Its
importance requires only one logical assumption: that the corporate debtors were
rational actors. If the corporate actors behaved rationally, then they were virtually
certain not to prepay on amortgage obligation held for less than one year because of
the rising interest rates and high transaction costs. The court finds Mr. Sange's
analysissufficient for plaintiff to meet its burden of proof that the noteswere held for
more than one year.

Plaintiff is thus entitled to summary judgment on the corporate mortgage
loans. Thecourt findsthat theinternal Travelersmemorandaare admissibleunder the
business records exception to the hearsay rule and that they are reliable and accurate
reports. The memoranda, aswell asthe affidavits of Messrs. Stange and Morgan, the
two Travelers employees in charge of preparing the internal memoranda, show that
the prepayment penaltieswere from corporate mortgage notesissued after December
31, 1954, satisfying two of the three elements of section 1232(a)(2). The portion of
Mr. Stange's affidavit regarding the holding period of the mortgage loansis probative
of whether the obligationswere held for morethan oneyear and is sufficient to satisfy
plaintiff's burden of proof regarding the third prong of section 1232(a)(2).

Defendant's motion for summary judgment and oppositionto plaintiff'scross-
motion are premised not on the existence of genuineissues of material fact but rather
onaninability of plaintiff to prove each of the elementsrequired to grant capital gains
treatment of the prepayment penalties. This absence of proof isin turn essentially
premised on the notion that the internal memoranda of Travelers, which both parties
concede is crucial to plaintiff's case, are either inadmissible or so unreliable to be
virtually worthless. Becausethe court findsthat the memorandaare admissible under
the business records exception to the hearsay rule, and are reliable and credible
indicators of the information contained within them, plaintiff has satisfied the court
that it has proffered sufficient evidenceto be entitled to summary judgment regarding
the corporate mortgage notes.

CONCLUSION
For thereasons stated above, the court deni es defendant's motion for summary
judgment, denies plaintiff's motion for summary judgment as to the corporate notes

and loans as premature, and grants plaintiff's motion for summary judgment asto the
corporate mortgage loans.

IT 1S SO ORDERED.
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